
Housing Law Bulletin • Volume 40 Page 1

Housing Law 
Bulletin

Volume 40 • January 2010

The Housing Law Bulletin is published 10 times per year by the 
National Housing Law Project, a California nonprofi t corporation. 
Opinions expressed in the Bulletin are those of the authors and 
should not be construed as representing the opinions or policy of 
any funding source. A one-year subscription to the Bulletin is $175. 
Inquiries or comments should be directed to Eva Guralnick, Edi-
tor, Housing Law Bulletin, at (510) 251-9400 or nhlp@nhlp.org.

Cover: Mercy Housing California’s 10th & Mission Family 
Housing, San Francisco, provides 136 rental units; 91 are 
affordable to households earning 50% of local AMI, and the rest 
are for formerly homeless families in the 15-25% of AMI range.

Table of Contents
  Page

Choice Neighborhoods Initiative: 
A Work In Progress ..................................................... 1

FY 2010 HUD Appropriations ...................................... 3
Oregon Complex Returned to Rural 

Development Inventory ............................................. 5
Recapitalizing the HUD-Assisted Housing 

Stock: Part One ............................................................ 6
Hope for HAMP: One Step Back, But Two 

Steps Forward? .......................................................... 12
California Expands Utility Shutoff Protections ....... 14
Ninth Circuit Allows Discrimination Claims 

in Municipal Service Provision ............................... 15
USDA National Appeals Procedure Subject to 

EAJA and APA ........................................................... 18
New HUD Form May Improve Communication 

Between Tenants and Housing Providers ............. 19
Recent Cases ................................................................. 20
Recent Housing-Related Regulations and Notices ... 24

Announcements
Index .............................................................................. 27
Housing Justice Network: Event Basics ................... 39
Housing Justice Network: Registration .................... 40
Publication List/Order Form ..................................... 41

Published by the National Housing Law Project 
614 Grand Avenue, Suite 320, Oakland CA 94610
Telephone (510) 251-9400 • Fax (510) 451-2300

727 Fifteenth Street, N.W., 6th Fl. • Washington, D.C. 20005

www.nhlp.org • nhlp@nhlp.org

Choice Neighborhoods 
Initiative: A Work In Progress

The Department of Housing and Urban Develop-
ment (HUD) continues to develop and refi ne the Choice 
Neighborhoods Initiative, its proposed successor to 
HOPE VI. Since early 2009, with a $250 million request 
in the Administration’s fi scal year 2010 budget, HUD has 
promoted and sought comments on the Choice Neighbor-
hoods Initiative. HUD has been particularly interested in 
how the initiative should be informed and enlightened by 
recognition of the successes and failures of HOPE VI.1 

Secretary Promotes Choice Neighborhoods

On November 6, 2009, HUD released its draft Choice 
Neighborhood Initiatives Act of 20092 to a wide range of 
“stakeholders” nationwide. It invited those stakeholders 
to a November 10, 2009, in-person and webcast meeting at 
HUD headquarters.3 Present at HUD were over 150 resi-
dent advocates, policy analysts, public housing executives 
and others. 

HUD Secretary Shaun Donovan described the les-
sons of HOPE VI from HUD’s perspective and reiterated 
the theme of his July 14 speech,4 that while HOPE VI had 
its weaknesses, it was, by and large, a tremendous suc-
cess. HOPE VI, the Secretary said, deconcentrated pov-
erty by creating mixed-income communities; leveraged 
$17.5 billion of non-federal money with a federal outlay 
of $6 billion; taught public housing authorities (PHAs) 
how to engage in entrepreneurial partnerships with local 
governmental and private entities; and taught HUD that 
PHAs which engage residents early and well move more 
quickly to project completion. It also provided experience 
with tools for moving participants to opportunity, includ-
ing how to offer services and link residents to benefi ts of 
the program.

“Let me be very clear,” the Secretary said. “Public 
housing will remain the primary benefi ciary of Choice 
Neighborhoods.” Within that context, he said that Choice 
Neighborhoods will build from the HOPE VI foundation. 
Rehabilitation or demolition and rebuilding of public 
housing and other affordable housing will be a vehicle 
for broad neighborhood revitalization. Federal depart-
ments and agencies will develop intentional partnerships 
to assist local partnerships. These multi-level partner-
ships will combine a variety of activities, including job 

1NHLP, Obama Administration Rolls Out Choice Neighborhoods Initiative, 
39 HOUS. L. BULL. 223 (Sept. 2009). 
2To view the proposed legislation, visit http://www.nlihc.org/doc/
HUD-CNI-bill.pdf. 
3HUD Webcasts, Public Housing, Choice Neighborhoods Stakeholders 
Meeting, November 10, 2009, http://www.hud.gov/webcasts/archives/
ph.cfm.
4Id.
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counseling, employment, rent incentives, supportive ser-
vices such as Temporary Assistance for Needy Families 
(TANF) and Medicaid, improved educational opportuni-
ties, and weed-and-seed anti-drug programs.

Choice Neighborhoods will also be more agile than 
HOPE VI, the Secretary said. It will support planning 
grants as well as implementation grants; engage with 
grantees that are not PHAs, including local governments, 
private nonprofi t and for-profi t actors; recognize that one 
size does not fi t all while seeking long-term sustainability; 
and focus on ameliorating the multiple manifestations of 
concentrated poverty.

Finally, Secretary Donovan recognized that confl icts 
among the stakeholders’ interests and communities must 
be addressed. While, for instance, one-for-one replace-
ment would be facially guaranteed in the draft Choice 
Neighborhoods legislation, it means different things to 
different people, such as on-site versus off-site replace-
ment, project-based vouchers versus annual contribution 
contract redevelopment, and vouchers versus hard units. 
It also raises the question of how the right-to-return will 
be defi ned and enforced.

Secretary Donovan spoke for nearly an hour and then 
opened the fl oor for questions, both live and telephonic, 
fi elded by a panel of HUD executive staff.5 Attendees 
were offered a two-week window to submit written com-
ments.6

Resident Advocates Respond

On November 20, 2009, the National Low Income 
Housing Coalition (NLIHC) convened a conference call 
of residents and resident advocates from across the coun-
try to formulate a response to the draft Choice Neighbor-
hoods legislation. The response was signed by NLIHC and 
the National Housing Law Project (NHLP). The comments 
acknowledge the ambition of Choice Neighborhoods and 
applaud its vision and breadth. They thank HUD for its 
solicitation of input and look forward to a continuing con-
versation on the initiative. 

Beyond that, the comments transmit the lessons of 
decades of sequential programs which resulted in more 
removal than renewal of affordable housing. They express 
a fi rm belief that the solutions must be built into the skel-
eton if they are to be manifested in the muscle.

If the chosen neighborhoods are proximate to good 
schools, transportation, other critical systems and low-
poverty neighborhoods, the risk of gentrifi cation and 
consequent displacement of very low- and extremely low-

5The panel’s moderator was Jonathan Harwitz, Deputy Chief of Staff for 
Budget and Policy. The panelists were Assistant Secretary for Public and 
Indian Housing Sandra Henriquez; Assistant Secretary for Community 
Planning and Development Mercedes Márquez; Assistant Secretary for 
Fair Housing and Equal Opportunity John Trasviña; and Deputy Assis-
tant Secretary for Multifamily Housing Carol Galante.
6Comments were submitted to choiceneighborhoods@hud.gov.

income residents must be recognized. Accordingly, long-
term or perpetual affordability of the resulting assisted 
housing, as well as the affordability of the community as 
a whole, must be supported. To this end, the comments 
recommend a pre-award assessment of housing afford-
ability in the neighborhood to be used as a baseline for 
long-term interventions. 

The comments question the draft bill’s provision 
allowing purely private, for-profi t entities to receive grants. 
While not all eligible neighborhoods that could benefi t 
from transformation currently have local nonprofi t orga-
nizations to act as grantees, the initiative should facilitate 
and reward partnerships and collaboration with mission-
driven entities with proven capacity and commitment to 
housing affordability in the subject neighborhood.

The comments also question the strength of the draft 
bill’s one-for-one replacement provisions, pointing out 
that the bill would provide wide latitude in the location of 
replacement outside the neighborhood, would allow up to 
50% of replacement to be accomplished through vouchers, 
and would fail to require the replacement of project-based 
vouchers upon contract expiration. The comments call for 
the reconstruction of signifi cant proportions of demol-
ished units on their original sites and the maintenance 
of “publicly owned and enforceable ties to the redevelop-
ment of any publicly owned land or housing.” Historically, 
this has been a critical safeguard of long-term affordabil-
ity, particularly in gentrifying neighborhoods.7

To minimize disruption of families and critical sup-
port systems, the comments recommend that a ”build-
fi rst” condition be applied wherever possible and that 
consideration be given to maximizing the continuity of 
children’s school terms and school placement.

The draft bill would allow the use of funds for a broad 
range of neighborhood improvement projects. The com-
ments encourage a more directed approach, consistent 
with the Administration’s and the Senate’s FY 2010 Budget 
pronouncements.8 The coordination of inter-departmental 
and inter-agency organizational and fi nancial resources at 
the federal level should be leveraged to facilitate a broad 
range of coordinated neighborhood improvements.9 
Grantees should be able to rely upon these additional non-
HUD resources in developing their plans. Additionally, 
grantees should be rewarded with competitive points 
for tapping local governmental and non-governmental 

7Public ownership of the land and/or the improvements is seen as a 
vehicle for ensuring residents’ due process protections, permanent 
affordability for residents below 30% of AMI, regulatory oversight and 
enforcement, and public participation in the consideration of any future 
major modifi cation or redevelopment of the housing.
8See Offi ce of Management and Budget, The President’s Budget for 
Fiscal Year 2010, Department of Housing and Urban Development, 
http://www.whitehouse.gov/omb/budget/fy2010/assets/hud.pdf; 
S. Rept. No. 111-69 (2009).
9Including transportation infrastructure, workforce development, edu-
cational programs and institutions, and the other necessary compo-
nents of transformation.
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resources to support comprehensive neighborhood trans-
formation projects that address neighborhood placement 
of and access to educational institutions, child care and 
medical care facilities, transportation infrastructure, job 
development services, environmental concerns and the 
like. The very limited amounts of housing money avail-
able should be used for housing.10

The draft bill lists as an eligible activity “work incen-
tives, including incentives using rents.” The comments 
call for the maintenance of Brooke Amendment rents 
and an affi rmative commitment to Section 3 employment 
compliance by grantees.

The comments call for strengthening the “right of 
return” in the bill, including prohibiting rescreening of 
former residents and protecting resident mobility choice 
by precluding waiver of the project-based voucher pro-
gram’s mobility function. With respect to mobility, the 
comments call for advanced notice to residents of their 
long-term housing options, fl exibility to allow residents 
to change their minds regarding their selection of options 
as the transformation progresses, and intensive mobil-
ity counseling and support services for affected and dis-
placed residents. 

The comments promote signifi cant strengthening 
of the draft bill’s public and assisted housing resident 
involvement provisions. The comments support engage-
ment of residents and other community members in the 
development and amendment of the transformation plan, 
the public hearing process and all phases of implemen-
tation and monitoring. Further, the comments support a 
set-aside of 5% of the contract total for technical assistance 
and support for resident activities.

The comments pointed out the danger of failing to pro-
vide specifi c defi nitions for certain criteria and standards, 
including “concentration of extreme poverty,” “severely 
distressed housing”, “long-term viability”, “potential for 
long-term viability”, “inappropriately high population 
density”, “signifi cant contributing factor”, and “critical 
community improvements.”

Finally, the comments urged HUD to make funding 
available for transformation of rural communities as well 
as urban.

Other Federal Stakeholders

Noticeably absent from HUD’s presentations on 
Choice Neighborhoods were prospective partners at the 
Departments of Transportation, Labor, Education, Energy, 
Health and Human Services, and their relevant agencies. 
We recognize that breaking down silos which have been 
laboriously constructed and defended is not easy and 

10According to Secretary Donovan, since 1993, HOPE-VI has been allo-
cated $6 billion in funding. See supra note 3. In 2003 alone, HOPE-VI 
received $574 million. Pub. L. No. 108-7, div. K, tit. II, 117 Stat. 11, 488 
(2003). In the best case scenario, Choice Neighborhoods will receive 
$250 million in FY 2010. See supra note 7.

FY 2010 HUD Appropriations
On December 16, President Obama signed the 

Fiscal Year 2010 HUD appropriations bill (H.R. 3288) 
into law as a part of the Consolidated Appropriations 
Act. Pub. L. No. 111-117 (Dec. 16, 2009). The bill con-
tained a total of $46.059 billion in budget authority 
for the Department of Housing and Urban Develop-
ment (HUD). The following is a list of funding levels 
for major HUD programs.

• Tenant based rental assistance - $18.184 billion, of 
which $16.339 billion is for contract renewals and 
$120 million is for tenant protection vouchers.

• Project based rental assistance - $8.552 billion, 
of which $394 million comes from an advance 
appropriation for FY 2011.

• Public housing operating fund - $4.775 billion.

• Public housing capital fund - $2.5 billion.

• HOPE VI - $135 million.

• Choice Neighborhoods Initiative - $65 million.

• Native American Housing - $700 million.

• Housing Opportunities for Persons with AIDS - 
$335 million. 

• Community Development Fund - $4.45 billion, 
of which $3.99 billion is for CDBG formula 
grants and $150 million is for Sustainable Com-
munities Initiative.

• HOME Investment Partnership program - 
$1.825 billion.

• Homeless Assistance Grants - $1.865 billion.

• Housing for the Elderly (Section 202) - 
$825 million.

• Housing for Persons with Disabilities 
(Section 811) - $300 million.

• Fair Housing and Equal Opportunity - 
$72 million.

A chart of the FY 2010 budget for selected HUD 
programs has been posted on the National Low Income 
Housing Coalition’s website at http://www.nlihc.
org/doc/FY10-chart-12-17-09.pdf. A more detailed 
article on FY 2010 HUD appropriations will appear 
in the February issue of the Bulletin.
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we applaud HUD’s ongoing efforts to bring to the table 
the federal players whose organizational, logistical and 
fi nancial engagement is so integral to the transformation 
vision. Hopefully, we will see evidence of these partner-
ships in the coming months.

Choice Neighborhoods Initiative Demonstration

December 17, 2009, as this article went to press, Presi-
dent Obama signed the Consolidated Appropriations Act, 
2010 in which Congress appropriated up to $65 million 
for a Choice Neighborhoods Initiative demonstration 
program to be used for the “transformation, rehabilita-
tion and replacement housing needs of both public and 
HUD-assisted housing and to transform neighborhoods 
of poverty into functioning, sustainable mixed income 
neighborhoods with appropriate services, public assets, 
transportation and access to jobs, and schools, including 
public schools, community schools, and charter schools”.11 
What is learned by the demonstration program will, pre-
sumably, infl uence any permanent program. 

It is encouraging that the demonstration initiative 
includes provisions which are responsive to a number of 
the concerns raised by resident advocates. While it allows 
for-profi t developers to apply for funding, it requires that 
such applicants “apply jointly with a public entity, ” and 
it requires that such grantees create partnerships with 
local organizations including assisted housing owners, 
service agencies and resident organizations. The dem-
onstration provides that housing developed pursuant to 
the initiative be subject to “an additional period of afford-
ability determined by the Secretary, but not fewer than 
20 years.” This provision recognizes a concern which was 
not addressed in the initial draft bill for the permanent 
program. Advocates encourage the Secretary to require 
affordability periods signifi cantly longer than 20 years to 
ensure housing remains available to low-income residents 
in the “choice neighborhoods.” The bill also provides that 
“grantees ... undertake comprehensive local planning with 
input from residents and the community”. (Emphasis added) 
Hopefully, the Secretary will provide substance to this 
mandate in the NOFA. The bill requires that the NOFA 
include “protections and services for affected residences 
and performance metrics.” If such metrics include a pre-
award assessment of housing affordability and provisions 
for maintaining the long-term affordability of the neigh-
borhood, then the initiative appears responsive to two 
additional resident concerns.

At the same time, the demonstration raises a signifi -
cant unknown. The bill provides that “use of funds made 
available for this demonstration under this heading shall 

11Consolidated Appropriations Act, 2010, HR 3288, 3288-48 (Decem-
ber 17, 2009), at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?
dbname=111_cong_bills&docid=f:h3288enr.txt.pdf. Except as other-
wise specifi ed in the Act, the demonstration is subject to the statutory 
provisions of the HOPE VI program.

not be deemed to be public housing notwithstanding sec-
tion 3(b)(1) of such Act”. Section 3(b)(1) of the United States 
Housing Act of 193712 states that: “‘public housing’ means 
low-income housing, and all necessary appurtenances 
thereto assisted under this chapter other than [Section 8] 
[and]… includes dwelling units in a mixed fi nance project 
that are assisted by a public housing agency with capital 
or operating assistance.” This language is ambiguous and 
could be interpreted to mean either that the money made 
available is not public housing money or that the resulting 
housing will not be public housing. Given the Secretary’s 
declaration that “Public housing will remain the primary 
benefi ciary of Choice Neighborhoods,”13 the latter seems 
improbable. While it is understandable that not all hous-
ing resulting from the initiative will be “public housing,” 
it seems equally unlikely that none would be public hous-
ing. We encourage Secretary Donovan to clarify the mean-
ing and intent of this language in the NOFA or by issuing 
guidance or regulations.

Is This a New HUD?

Secretary Donovan’s HUD offers promise of a new 
way of doing business, and, more optimistically, a new 
vision of what that business is. The November 10 Choice 
Neighborhoods stakeholders meeting is an example of 
HUD bringing together individuals and agencies who 
will play a role in both new and existing programs to 
discuss the substance, directions, objectives, resources, 
constraints and opportunities represented by diverse yet 
interrelated programs supporting affordable housing. 
While voucher residents were not included in that meet-
ing, more recently HUD has initiated a process to engage 
a nationally representative group of public and subsi-
dized housing residents in dialogue with HUD on these 
and other issues. Now, the Choice Neighborhoods dem-
onstration project illustrates responsiveness to resident 
and community concerns. There is ample evidence that 
HUD is seeking dialogue with stakeholders. As existing 
programs evolve and new programs gain defi nition and 
momentum, residents and advocates should embrace this 
new opportunity for constructive engagement to ensure 
their perspectives are heard and considered by HUD. 
This may be the opportunity we have been seeking to 
infl uence policymaking before it is set. n

12Codifi ed at 42 U.S.C. § 1437a (b)(1). 
13Note 4 supra.


